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as " acts of government." It has always maintained that there is a dis- 
tinction between simple administrative acts and important measures of 
a high political character which the government is obliged to resort to 
in time of war or grave emergency. The latter cannot be subjected to 
judicial control. But the council of state has greatly narrowed the old 
theory of actes de gouvernment which was once so much abused, and now 
the number of such acts recognized by the council of state is very small. 
One by one they have been brought under the control of the judiciary 
until at present the only acts of this kind which are still free from judi- 
cial control are those relating to a state of siege and certain acts in con- 
nection with the administration of foreign affairs, and even the power 
of the government in respect to these matters is much limited. 

The evolution of French jurisprudence in the direction of a more 
complete judicial control over the acts of the government has been very 
gratifying to the French people and the liberal attitude of the council 
of state, in particular, has done much to increase the popular confidence 
in that tribunal and to give it a place in the public esteem, which no other 
court or institution in France enjoys. 

James W. Garner. 

The Philosophy of Law. By Josef Kohler. (Boston: The 
Boston Book Company. 1914. Pp. xliv, 390.) 

What one finds in this book is, we believe, the sort of tonic that 
American legal thought needs. The prevailing philosophy of law in 
this country — for the lawyer has a philosophy, even though he be un- 
conscious of its possession — is the eighteenth century conception of the 
existing legal system as something applicable to all peoples and to all 
conditions, something unchanging and unchangeable. Kohler, what- 
ever be his merits or defects as a legal philosopher, is at least the implac- 
able foe of any such notion of the nature of law, and he assaults this 
theory with true Teutonic vigor. Unquestionably the greatest living 
jurist in Germany, he is best known as a master in the field of compara- 
tive jurisprudence. This point of view leads him in the present work 
to emphasize the ceaseless struggle in law, the conflict between logical 
and illogical elements, between ideas of individual right on the one side 
and ideas of the social mission of law on the other. It may be that this 
philosophy does not, as Berolzheimer protests, contain a principle 
fruitful in positive application, but, upon the critical side, it is most 
useful. 
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Though Kohler classes himself as a Hegelian, he is not a Neo-Hegelian 
of the Feuerbach variety who said, Der Mensch ist was er iszt. "The 
notion that human culture is controlled solely by the instinctive desire 
for food and sexual life is one of the monstrous errors of a bygone dilet- 
tanteism." Though he adopts the results of the sociological school, he 
goes far beyond many of that school in his insistance upon the ethical 
element in legal institutions. Take, for example, his criticism of the 
deterministic theory of criminal justice. He points out that there is 
possible no true justice where man is regarded simply as the product of 
natural forces beyond his control. Law must view him as a respon- 
sible moral agent, and punishment, to be justified, must rest upon the 
idea of retribution. As a practical matter, the pure element of retri- 
bution should be separated, in the minds of the culprit and of the public, 
from the elements which seek the reformation of the offender of his 
segregation from society. 

Every page of the present work sparkles with expressions character- 
istic of the brilliancy of its marvelous author. The man is a veritable 
Leibnitz of the twentieth century, with more than half a thousand writ- 
ings to his credit twelve years ago, on themes ranging from Aztec law, 
patents and bankruptcy to aesthetic essays, lyric poems and sonatas. 
His very appearance is that of the man of genius, forcibly suggesting 
Liszt. 

What a flood of light on the nature and purposes of the law of con- 
tract is cast by Kohler's chapter on the law of obligations! He points 
out how "without affecting individual activity too greatly," the law of 
contract enables men to act collectively and prevents wealth becoming 
immobile and unfriendly to culture. Moreover, "obligatory relations 
bring the future to the aid of the present." They relieve development 
from the hazards of time, "the step-mother of humanity." Compare 
for example, the interest-paying countries of western Europe with the 
unusurious Orient. "The Orient does not concern itself with chance." 
The law of contract is the basis of free labor as opposed to slavery. It is 
a powerful support to ethics — it cultivates in man the spirit of faithful- 
ness to his word, and works against arbitrary desire. The various 
developments of contracts, the pledge, the suretyship, joint liability, 
are treated in similar fashion. Philosophy and practical suggestions 
are interwoven throughout the whole discussion. 

The author's views concerning the nature of international law are of 
interest to American readers at the present time. To him, international 
law is not true law; it lacks the sanction of the state which has not, as 
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yet, transcended national boundaries. Until "the powerful means 
necessary to enforce super-national law" are established, it is "an un- 
conditional necessity to acknowledge the achievements of international 
strife. If this were not done. . . . what exists could never be 
replaced with something else that would fulfill the demands of culture, 
and thus we should be plunged into the miserable conditions of anarchy 
and statelessness. Hence, the principle must be maintained that as 
long as super-national law does not advance beyond national law, the 
achievements of war become law, and must be acknowledged as such." 
Here is the crucial test for a philosophy that looks upon the end of law 
as the means for opening to the man of genius a field for the development 
of his personality, rather than as the means for allowing the personality 
of the average man to have its freest growth. 

Orrin K. McMtjrray. 



